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)
)
)
)
)
)
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II. CLARIFICATION OF THE STATE'S STATEMENT OF FACTS
Mr. Small offers the following clarifications of the state's Statement of the Facts.
The state first contends that Mr. "Small did not appear for the [March 9, 2010]
suppression hearing. State's Brief, pg. 1. However, the hearing was set for March 9, 2010, at
4:00 a.m. CR 27; 49. Mr. Small later told the Court that he and his attorney were present in the
Courthouse on March 9, at 4:00 p.m., but that his name did not appear on the docket sheet. T p.
9, In. 5-9. Mr. Small's statement was confirmed by counsel. Id, In. 10-16. Thus, the record does
not show Mr. Small failed to appear for the suppression hearing. There was no hearing set for
March 9, at 4:00 p.m. Nevertheless, both Mr. Small and his counsel were in the courthouse at
that time. All the record shows is that he was not present in the courtroom when the magistrate
court went on the record to reset the suppression, without objection by the state, for a time during
regular court hours. CR 34.
The state also writes that "the magistrate concluded that granting the oral motion [to
dismiss] was in error" before "entering any written order." State's Brief, pg. 1. That is not the
case because the court ordered the case dismissed by writing on the front of the state's Amended
Complaint: "5/7/10 Dismiss'd DLS" CR 37. This must have been written at the time the judge
dismissed the case on May 7, 2010, at the rescheduled motion to suppress hearing when the
arresting officer failed to appear. CR 41. It was obviously written before "the magistrate
concluded that granting the oral motion was in error," as claimed by the state or it would not
have been written at all. Equally apparent is that the magistrate court later crossed-out the 5/7/10
dismissal when it granted the state's motion to reconsider.
The state's claim that the 5/7/10 written order was not an appealable final order is
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addressed below.

III. ARGUMENT IN REPLY
The state's argument is that the 5/7/10 written order was not an appealable order. Thus,
the argument goes, it could not appeal the order dismissing the case. From this it concludes that
the magistrate had subject-matter jurisdiction to reconsider the order dismissing the case. This
argument is without merit. In fact, the court had no jurisdiction to modify the order dismissing
the case and the state lost the right to any review by failing to file a notice of appeal.
First, the state argues that the 5/10/10 written order was not an appealable order because
it "is crossed out." State's Brief, pg. 6. Yet, as noted above, it is manifest that the magistrate
crossed it out as a result of granting the state's motion to reconsider.
Second, it contends that the order is not appealable because it "is not signed by a judge."
State's Brief, pg. 6. However, the order is signed with the initials "DLS," which stand for Daniel
Lee Steckel, the magistrate judge. 1 The magistrate judge regularly uses his initials as a signature.
CR 25 ("1/13/10 Set for hearing DLS"); 37 ("2-16-11 Amended State's Mtn DLS"); 45 ("5/14/10
This is premature - no motion to reconsider has been filed to date. DLS"); 59 ("6/14/10 Will set
at earlier date to accommodate. DLS"); 73 ("10/20/10 Set for hearing, if Defendant does not
prevail, the parties should be prepared for pretrial conference on that same date. DLS" and
"11/29/10 Denied for reasons set forth on the record DLS"). As noted by our Supreme Court,
"[t]he word 'signature' is defined as, "A person's name or mark written by that person or at the
person's direction.' BLACK'S LAW DICTIONARY, 1387 (7th ed.1999)." State v. Fees, 140

The Idaho State Bar Association website notes Judge Steckel's middle name is "Lee"
http://isb.idaho.gov/licensing/attomey_roster_ind.cfm?IDANumber=4252 (lasted visited
2/15/2013).
1
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Idaho 81, 85, 90 P.3d 306,310 (2004) (emphasis omitted). The initials "DLS," as written by
Judge Daniel Lee Steckel, is his signature as defined by the Supreme Court and the state's
contention otherwise is incorrect.
Next the state contends that the order was not appealable because it was "not on a
separate document[.]" State's Brief, pg. 6. It does not cite to any authority for the proposition
that when a judge does not comply with the separate document provision of I.C.R. 47 that its
order becomes a nullity. Such a rule would be contrary to normal practice in the high-volume
magistrate courts where hand-written orders granting or denying motions are common. For
example, Judge Steckel granted the state's motion to amend the Second Amended Complaint and
noted the same by a handwritten note in the margin of the state's document. See CR 37-38.
Even if a separate written document was needed, it was the duty of the state to ask the court to
enter a separate written judgment so it could file a notice of appeal.
Furthermore, the failure to strictly comply with a procedural rule does not render the
order a nullity. First, Idaho Criminal Rule 52 provides that "[a]ny error, irregularity or variance
which does not affect substantial rights shall be ignored." And, further, the state does not attempt
to distinguish this case from Stockwell v. State, 98 Idaho 797, 804, 573 P.2d 116, 123 (1977),
where the Supreme Court noted that "[w]hile the district court may have erred ... in failing to set
out the reasons for dismissal in the minutes, it does not follow that the order is thus void." If the
trial court's non-compliance in Stockwell with the LC.§ 19-3504 requirement that the reasons for
a court's dismissal of a case "must be set forth in an order entered upon the minutes," Judge
Steckel's failure to issue a separate written order of dismissal here is also of no consequence.
The state also argues that the order was not "filed" and thus the 42-day time period in
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which to file a notice of appeal "did not start." State's Brief, pg. 6. However, the order is dated
5/7/2010 and is initialed. This acted as a filing stamp. The state was aware the time to file a
notice of appeal had begun because the court gave oral notice of his order dismissing the case in
open court. T pg. 10, ln. 9.
Finally, even if the order dismissing the case was not properly filed, it does not make the
order a nullity. Stockwell, supra. The magistrate court had no statutory or court rule based
authority to reconsider an order dismissing the case and the state's only method to challenge that
ruling was by filing a notice of appeal pursuant to I.C.R. 54.l(c), which authorizes an appeal
from the magistrate to the district court from "orders granting a motion to dismiss a complaint."

IV. CONCLUSION
The magistrate court erred by reconsidering the final order of dismissal and by denying
Mr. Small's later motion to dismiss. The district court erred in holding otherwise. For the
reasons set forth above and in the Opening Brief, this Court should vacate the order
reconsidering the order of dismissal, reverse the order denying the motion to dismiss and dismiss
the case.
Respectfully submitted this

l!~y of February, 2013.
~~~c-:.Dennis Benjami~'
Attorney for Ryan Small
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